IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

KENNETH R. McCLARY,
Plaintiff,

VS. Case No. CV-99-BU-1407-S

JAMES WALSH; STEPHEN LEARA,;

LANGE, SSIMPSON, ROBINSON, &
SOMERVILLE, LLP,

N N N N N N N N N N N

Defendants.

DISCOVERY ORDER

This causeis beforethe court on the plantiff’s motion to compel discovery (Doc. 42), filed
June 13, 2000, and referred to the undersigned on June 15, 2000. The principal issueiswhether the
requested discovery materials are shielded from disclosure because they fall within the attor ney-
client privilege claimed and assertedby defendants’ former clientsJimmy C. Parks Jimmy D. Parks,

and Parks & Sons Excavating, Inc. (referred to herein colledively as “Parks’).

Background

Plaintiff isaformer client of the defendant attorneys. He filed suit against them on several
theories principally sounding in legal practice, breach of fiduciary duty, and fraud, arising out of
transactions between him and Parks arranged by defendants. Without deciding the truth of the
allegations, plaintiff allegesthat defendants had long represented Parks and had represented himin

unrelated matters. One of the mattersin which defendants represented Parks wasa lawsuit against



the Ford Motor Company that had the potential to be quite lucrative. Defendants were aware that
Parks was experiencing financial problems that could lead to bankruptcy and the loss of the Ford
litigation. Following the collapse of the sale of the business to Appalachian Transport, Inc., on or
about October 16, 1997, defendantsand Parks' saccountart, Tom Aderholt (who al so had donework
for plaintiff), telegphoned plaintiff, whom they knew from their prior representation of himto be a
wealthy man, to solicit an extension of credit from him to Parks. Defendants proposed to secure
plaintiff’s loan with a second mortgage on real estate known as Pine Island Bluff, near Lake
Guntersville. Plaintiff allegesthat he wastold the property was worth more than amillion dollars
and that the first mortgage was only a small mortgage owed to AmSouth Bank in the range of
$50,000 to $60,000. Haintiff agreed to make a $100,000|0an to Parks.

On October 17, 1997, defendants forwarded a “conflict waiver” letter to both Parks and
plaintiff, explaining that defendants could nat represent both parties in the loan transaction and
proposing to represent only plaintiff. Both Parksand plaintiff agreed and consented. That sameday,
defendantsprepared and the parties executed apromissory notefrom Parksto plaintiff in theamount
of $100,000, a mortgage and security agreement on the Pine Island Bluff real property in favor of
plaintiff, and various corporate resol utions evidencing Parks’ sintent to execute theloan documents.
Plaintiff wired $100,000 from hishomein South Carolinato Parks saccount. Over thenext several
weeksand months, plaintiff extended additional credit to Parksin threeincrements of $25,000 each.

Plaintiff also alleges that he, while represented by defendants, reached an agreement to
“factor” Parks s accounts receivable. Under this arrangement, as Parks performed trucking work,
the invoice for the work would be “sold” to plaintiff at a discount and plaintiff would then collect

the invoice from the customer for whom the work was performed. This engbled Parks to be pad



amost immediately for work performed, resulting in improved cash flow. The arrangement called
for ahigher than normal discount rateto enable plaintiff to recoup hisloan to Parks sooner. Plaintiff
allegesthat heunderstood that defendantswereto preparethe appropriate documentsfor himto carry
the factoring arrangement into effect and, in fact, defendant Leara did prepare and file a UCC-1
financing statement on Parks' s accounts receivabl e to secure the factoring arrangement in February
1998. As early as August 1998, however, plaintiff began to suspect that a number of invoices
factored to him were fraudul ent.

Plaintiff alleges that during the time the loans were extended to Parks and the factoring
arrangement was in place, Parks was actua ly being operated by defendants. Plaintiff alleges that
defendantswereno longer just Parks' sattorneysand legal advisers, but, in fact, had physically taken
over the daily operation of the businesson October 15, 1997, directing the payment of creditorsand
making other daily business decisions. The sworn testimony of Jimmy Parks and DeWayne Parks,
during the § 341 hearing in Parks's bankruptcy, confirms that large sums of money raised and
borrowed by Parks were delivered to defendants to be paid to Parks's aeditors as defendants
directed. Plaintiff contends that defendants did so in a desperae attempt to save Paks from
bankruptcy in order to preservetheir investment inthe on-going Ford litigation. Plaintiff assertsthat
defendantsfeared that if Parks went bankrupt they would lose control of the Ford litigation to the
trustee in bankruptcy.

Ultimatdy, Parks did go bankrupt in November 1998, and defendants did lose control of the
Ford litigation but not before seeking unsuccessfully to have the bankruptcy court appoint them as
counsel for the trustee to handle thelitigation. Plaintiff then began to discover anumber of things

disturbing about the transadions. First, plaintiff discovered that the mortgage he received on the



Pine Island Bluff property, in fact, was on only part of the propety and that his was only the fifth
mortgage in line, not the second. In addition to the AmSouth mortgage he was advised of,
Commerce Bank also held a$100,000 mortgage onthe property. Additionally, Parks’ s accountant,
Tom Aderholt, and defendants themsel ves hel d mortgages totaling $150,000 superior toplaintiff’s.
Although defendants subsequently released their mortgage, they did so only after securing another
mortgage in their favor on the part of the Pine Island Bluff property nat covered by plaintiff’s
mortgage. Further, he discovered that neighborsnear the Pine | sland Bluff property had sued to stop
devel opment of the property, afact he was not told whenthe property was offered as security for the
loan he extended, and that he had been joined asadefendant in thelitigation because of hi smortgage
position. It also cameto light that as much as $160,000 worth of invoicessold to plaintiff under the
factoring arrangement werefraudul ent, having been presented to him for payment al though no actual
work had been performed for any customer. A former searetary at Parks has testified by affidavit
that Parks sent fraudulent invoicesto plaintiff for factoring for several monthsand, additionally, that
Parkswas collectingdirectly from customers on accounts already factored to plaintiff. Shetestified
that in May or June 1998, prior to Park’ s bankruptcy, she telephoned defendant Walsh and told him
about the fraudulent invoices being sent to plaintiff, but Walsh only replied that he did not want to
know anything about it.

The court stressesthat these are the allegations of the plaintiff and not afinding of fact made
by the court. Whether these allegations ultimately will prove out to be the facts ramains to be seen.
They are recited here, however, to set the context in which the attorney-client privilege issueisto

be addressed.



Discovery Requests

Plaintiff’s discovery request to defendants seeks production of documents in five distinct
categories: (1) all documentsrelating to the October 1997 |oan transaction by whichplaintiff loaned
$175,000 to Parks, (2) al documents relating to the creation and execution of the
“factoring” arrangement between Parks and plaintiff; (3) all documents relating to the Pine Island
Bluff property given as security for the loan made to Parks by plaintiff; (4) all documents relating
to “any expenses paid for, or in behalf of Parks & Sons Excavating, Inc., by Lange, Simpson,
Robinson and Somerville, LLP, that relatetoany litigation or other legal servicesprovidedto” Parks;
and (5) all documents relating to any expenses paid to, for, or in behalf of Parks by defendantsfor
operating, business, or persona expenses incurred by Parks unrelated to litigation or other legal
services provided by defendants. Defendants have objected to these document requests on the
ground that all implicatethe attorney-client privilege claimed by Parksand arising from defendants’
representation of Parks on legd matters other than the dealings directly between Parks and plaintiff.
Plaintiff makes clear that, by use of the term “documents,” he is seeking correspondence and
memoranda between Parks and defendants, and any other piece of paper or stored computer data

falling within the described requests.

Attorney/Cli ent Privil ege

Becausetherueof decisioninthisdiversity caseissupplied by Alabama state law, thelaw
of privileges also comes from state law. See FRE 501. The Alabama law regarding the
attorney/client privilege now is embodied in Rule 502 of the Alabama Rules of Evidence. The

committee comments following the rule state that “This rule, consequently, supersedes the



preexisiting statute.” Nevertheless, much of thecaselaw that devel oped under the common-law first
and, then, the statute remains instructive when interpreting the scope and substance of Rule 502.

The statement of the privilege found in Rule 502 is the following:

A client has a privilege to refuse to disclose and to prevent any other person from
disclosing a confidential communication made for the purpose of facilitating the
rendition of professional legal services to the client, (1) between the client or a
representative of the client and the client’s attorney or a representative of the
atorney, or (2) between the attorney and a representative of the attorney, (3) by the
client or arepresentative of the client or the client’ s attorney or a representative of
the attorney to an attorney or representative of an attorney of another party
concerning amatter of commoninterest, (4) between representativesof theclient and
between the client and a representative of the client resulting from the specific
request of, or at the expressdirection of, an attorney, or (5) among attorneysand their
representatives representing the same client.

Alabama Rule of Evidence 502(b). To be privileged against disclosure, therefore, acommunication
between a lawyer and a person must meet several criteria; not every communication between a
lawyer and another personisprivileged. Hunt v. State, 642 So.2d 999, 1033 (Ala. Crim. App. 1994).
First, theremust exist an attorney/client relationship, that is, there must be an understanding between
the partiesto the communication that the lawyer hasassumed certain legal responsibilitiesto advise

and guide the client on legal matters. See Bassett v. Newton, 658 So.2d 398, 402 (Ala. 1995); Ex

parteClark, 630 So0.2d 493, 496-7 (Ala. Crim. App. 1993). Second, there must be acommunication.
The mere delivery of documents to an atorney by a client, for example, does not shield the
documents behind the attorney/client privilege. The act of delivering the documents is not

communicative. Ex parte Clark, 630 So.2d 493, 497-8 (Ala. Crim. App. 1993). Third, the

communication must be intended to be confidential; communications that are themselvesintended



to be further communicated to others outside the privilege or which must be publicly disclosed as

part of the attorney’ s duty to theclient are not privileged. Ex parte Griffith, 278 Ala. 344, 350-51,

178 S0.2d 169, 176-77 (1965), cert. denied, 382 U.S. 988, 86 S.Ct.548, 15 L .Ed.2d 475 (1966); Ex
parte Clark, 630 So.2d 493, 495 (Ala. Crim. App. 1993). The burden of proving that a particular
communication comes within the privilege rests on the party asserting the privilege not on he who
is seeking the information. “Whether the party who asserts the attorney-client privilege is the
attorney or the client, the party must establish (1) the presence of an attorney-client relationship,
(2) thefactswhich demonstrate the communi cationswerewithin theprivilege, and (3) the prejudicial
effect to the client which would result from any disclosure of the privileged information. Swain v.

Terry, 454 S0.2d 948, 1065 (Ala.1984).” Ex parte Woodall, 624 So.2d 1063 (Ala 1993); see also

Hunt v. State, 642 So.2d 999 (Ala. Crim. App. 194); Ex parte Clark, 630 So.2d 493, 495 (Ala.
Crim. App. 1993) (“The burden of establishing the privilege rests with the client or with the party
objecting to the disclosure of the communication.”).

Evenif aprima facie showing of a privileged communication is made, Rule 502 recognizes
anumber of exceptionsthat can make otherwise privileged information unprivileged. Themainone
of these is the crime/fraud exception. Rule 502(d)(1) states that there is no privilege “[i]f the
servicesof the attorney were sought or obtained to enable or aid anyoneto commit or plan to commit
what the client knew or reasonably should have knownto beacrimeorfraud.” The Alabamacouts
have explained:

In Ex parte Griffith, 278 Ala. 344, 350-51, 178 So.2d 169, 176-77 (1965), cert.

denied, 382 U.S. 988, 86 S.Ct. 548, 15 L.Ed.2d 475 (1966), the following
observations were made:



"Whether a communication by a client to his attorney is privileged is a
question of fact to be deteemined by thecourt. A witness, be he attorney or
client, is not entitled to decide the question for himself. Thornton on
Attorneys at Law, Vol. 1, Section 96, and authorities therein cited.

"There are limitations on the application of the rule of privileged
communications. Aspointed out inSawyer v. Stanley, 241 Ala. 39, 1 So.2d
21, the perpetration of afraud isoutsde the scope of professional duty of an
attorney, and that the great majority of cases holdthat the privilege'protecting
communications between attorney and clientislost if the relation is abused,
as where the client seeks advice that will serve him in the commission of a
fraud." The reason for this exception to the general rule is that if aclient
discloses his fraudulent purposes, and the attorney refuses to be connected
withit, there cannot besaid to be professional employment, and consequently
no privilege accrues; if the client does not disclose his fraudulent purpose,
thereis no confidential relationship established, and no attaching privilege;
if an attorney knowing the facts and fraudulent purpose agreesto aid in the
perpetration of the fraud, he then becomes a party to it, and the
communications made to him cease to be privileged. Thornton, supra, Sec.
122; 58 Am.Jur., Witnesses, Sec. 517.

Ex parte Clark, 630 So.2d 493, 495 (Ala. Crim. App. 1993).

Discussion
The applicability of the attorney/client privilege in this case must be analyzed on each
separatediscovery request. In keepingwiththis, thefive categories of documentsrequested will be
consdered separatdy.

A. Loan Transaction Documents This seemsto be theeasiest of the requests because it is

clear that defendants were not acting as counsel for Parks on this matter. The conflict-waiver letter
signed by both plaintiff and Parks on October 17, 1997, makes very clear that defendants were
representing plaintiff, not Parks, in the matter of the formation and execution of the loan. It

unambiguously statesthat “[w]e now proposeto represent Mr. McClary. . ..” Becausetherewasno



professional relationship between defendantsand Parks, insofar astheloan transaction isconcerned,
afundamental element of the privilege is missing.

There also was awaiver of any attorney/client privilege by Parks. Even if one could argue
that such aprofessional relationship existed prior to the conflict-waiver |etter, the acceptance of the
arrangement under the letter by Parks must be regarded asawaiver of any attorney-client privilege
existing between Parks and defendants. Parks knew that defendants were actively soliciting aloan
for Parksfrom plaintiff, and in doing so were making certain statements and disclosures to plaintiff
to persuade himto maketheloan. By acknowledging that defendantswererepresenting plaintiff and
not Parks, Parks waived any privilege it may have had with regpect to information conveyed to
defendantsrelevant to the loan and its security. Neither Parks nor defendants could logically say
that, while defendants were representing on/y plaintiff with regect to the loan transaction, Parks
could prevent defendantsfrom disclosing to plaintiff vitd information crudal tothedecisonto make
theloan. By agreeing to allow defendantsto represent plaintiff in theloan transaction with it, Parks
waived any privilege as to information defendants had that was pertinent to the loan. Parks could
have refused to accept the conflict-waiver letter and preserveitsprivilege, but did not do so. Parks's
conduct constitutes a waiver of it privilege. “Waiver includes not merely words or conduct
expressing an intention to relinquish a known right, but conduct, such as partial disclosure, that
would make it unfair for the client to insist on the privilege thereafter. McCormick § 93;

8 Wigmore, Evidence 88 2327-2329 (McNaughton rev. 1961).” Bassett v. Newton, 658 So.2d 398,

402 (Ala. 1995). Parks's conduct of allowing defendants to solicit aloan for it and agreeing for
defendantsto act as plaintiff’s lawyer made it unfair for Parks to fail to disclose the information

possessed by defendants vital to plaintiff’ s decision to make the loan.



Moreover, and asan aternative ground for granting the motion, the court concludesthat there
is sufficient evidence to implicatethe crime/fraud exception to the attorney client privilege. Parks
and defendants acted together to solicit a$100,000 |oan for acompany that already had onefoot in
the financial grave without disclosing the severity of Parks s financial situation. Questionable
security was presented to plaintiff to induce the making of the loan, with no disclosure of the
problems associated with the Pine Island Bluff property offered as security. There is sufficient
evidence that Parks and defendants induced plaintiff to part with $100,000 while either actively
misleading him or suppressing vital information about the situation he was getting into, to require
the privilege to yield here to the search for truth.

Plaintiff’s motion to compel will be GRANTED astothisrequest. Defendants are directed
to produce and makeavailableto counsel for plaintiff all documents (and computer recordsand data)
relating in any way to the contempl ation, negotiation, formation, preparation, and closing of theloan
between Parks and plaintiff, including correspondence with Parks and any other paper evidencing

the contemplation, negotiation, formation, preparation, and closing of the loan.

B. Factoring Arrangement Documents. The evidence proffered here by plaintiff, which has

gone unrebutted by defendants, is that the arrangement under which plaintiff was to factor Parks's
accounts receivable was part of the overall loan arrangement. The discount rate on the factoring
arrangement was unusually high for the purpose of enabling plaintiff to recoup his loan to Parks
sooner, thus suggesting that the factoring arrangement was part of the security for the loan or, at
least, part of the negotiated method for collection of theloan. Likewise, thefact that defendant Leara

prepared the UCC-1 financing statement securing Parks's receivables under the factoring
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arrangement implies that defendants were representing plaintiff, not Parks, as reflected by the
conflict-waiver letter. Thus, plaintiff’s motion to compel is GRANTED with respect to all
documents relating to the factoring arrangement, and defendants are DIRECTED to produce and
make available to plaintiff’s counsel all documents (and computer records and data) of any form
whatsoever concerning the contemplation, negotiation, formation, preparation, execution, and

operation of the factoring arrangement between Parks and plaintiff.

C. Pine Island Bluff Documents The same reasoning applies to the Pine Island Bluff

property documents— they were part of the loan transaction because the Pine Idand Bluff property
was offered to plaintiff as security on the loan. Either no professional relationship existed between
Parks and defendantson which to base theprivilege or Parks waived the privilege by agreeing tothe
conflict-waiver letter or the crime/fraud exceptionto privilege applies. Plaintiff’smotionto compel
iISGRANTED, and defendantsare DIRECTED to produce and make availableto plaintiff’ s counsel
all documents (and computer records and data) rel ating to the acquisition, transfers, encumbrances,
value, and security of the Pine Idand Bl uff property, including the circumstancesunder whichit was
offered as security for the loan made by plaintiff and the efficacy of the mortgage on the property

given to the plaintiff as security.

D. “Case/Client Expensg’ Documents The documentsrequested here seemto fall into two

categories. first, those documents reflecting payments, like checks, drafts, and the like issued by
defendantsto pay case or legal-related expenses of Parks, and, second, documents reflecting the

underlying motivations or intentions of the parties, like correspondence and file memoranda. Asto
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theformer type, Alabamalawisvery clear that the attorney/client privilege smply does not extend
to payment records.
Bank records of receipts and disbursements in lawyers trust accounts are not
privileged communications. Securities & Exchange Commission v. First Security
Bank, 447 F.2d 166, 167 (10th Cir.1971), cert. denied, 404 U.S. 1038, 92 S.Ct. 710,
30 L.Ed.2d 729 (1972); O'Donnell v. Sullivan, 364 F.2d 43, 44 (1st Cir.), cert.
denied, 385 U.S. 969, 87 S.Ct. 501, 17 L.Ed.2d 433 (1966); Harrisv. United States,
413 F.2d 316, 319-20 (9th Cir.1969); Goldbergv. Ross, 421 S0.2d 669 (Fla. Dist. Ct.
App.1982).
"The [attorney-client] privilege extends 'to the substance of matters
communicated to an attorney in professional confidence." The deposit and

disbursement of money in a commercia checking account are not
confidential communications.

Ex parte Clark, 630 So.2d 493, 497 (Ala. Crim. App. 1993). Neither Parks nor defendants canargue
that the fact of payment of expenses, whethe by Parks or defendants is covered by the privilege;
thereis no communicative element. Just as Parks could be required to identify the expensesit has
paid in an appropriate motion, expenses paid for Parks by defendantsalso can be disclosed. Thus,
insofar asthisdocument request seeks only records concerningthe payment of caseand client related
expenses for Parks by defendants, the motion to compel is GRANTED, and defendants are
DIRECTED to produce and make available to plaintiff’s counsel all documents (and computer
records and data) reflecting the payment of litigation and legal-related expenses for Parks by
defendants.

Theother category of documents possi bly sought under thisrequest concernsthemotivations,
thoughts, and intentions of defendants and Parks as reflected, perhaps, in correspondence and file

memoranda. Except for expenses associated with the loan transaction, factoring arrangement, and
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Pine Island Bluff mortgage, theexpenses paid by defendant for Parks in other matters clearly come
within the attorney/client relationship between them. Communications regarding these payments
also would be within the professonal relationship and appear to be privileged. Thereisno reason
to conclude that correspondence or memoranda regarding expenses paid by defendants in matters
unrelated to the direct dealings with plaintiff were part of afraudulent scheme so as to bring them
within the crime/fraud exception. The court notes, of course, that insofar as such documentsmight
beregarded asdetailing the financial condition of Parksaround thetime of theloan by plaintiff, they
may come withinthe waiver of privilege discussed above in paragraph A and, of course, would be
subject to disclosure under that waiver. Otherwise, however, correspondence, file memoranda, and
other documents pertaining to the payment of litigation and legal -rel ated expenses by defendantsin
completely distinct matters appears to be privileged and the motion to compel is DENIED except

as provided above.

E. “Operating, Business, and Personal Expense” Documents. The final document request

also breaks down into two sub-categories. that request seeking only actual receipt and payment
records and that request seeking correspondence, file memoranda, and other documents reflecting
themotivationsand intentionsof Parksand defendants. The samerulingand rationae apply. Actual
receipt and payment records, showing money delivered to defendants and disbursed by them for
Parks’ soperating, business, and personal expensesarenot covered by theprivilege. Ex parte Clark,
630 So0.2d 493, 497 (Ala. Crim. App. 1993). To the extent that plaintiff seeks only such receipt and
payment records, the motion to compel is GRANTED, and defendants are DIRECTED to produce

and make available for plaintiff all documents (and computer records and data) reflecting actual
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receipts and disbursements by defendants of moneys for opeating, business, and/or personal
expenses of Parks. On the other hand, the motion to compel is DENIED as to any documents,
correspondence, file memoranda, or other papers reflecting communications or advice by and
between Parks and defendants about the payment of such expenses. Thisdenial iswithout prejudice
to plaintiff seeking these documents at a later time, if he is able to establish that dfendants’
relationship with Parks became something other than that of attorney toclient. See Ex parte Clark,
630 S0.2d 493, 497 (Ala. Crim. App. 1993) ("’[W]herethe attorney actsin any other cgpacity than
as an attorney, such as a depository, or trustee, the attorney-client relationship does not obtain....’

Silverman v. Turner, 188 So.2d 354, 355 (Fla.Dist.Ct.App.1966).”).

Conclusion
Thecourt agreeswith counsel for defendantsthattheattorney/dient privilegeisacornerstone
of Anglo-American law, andis virtually sacrosanct. It is not, however, impenetrable, paticularly
when thereis a strong appearance of wrongdoing by the client and attorney that has caused harmto
someone else. The disclosures required by this Order shall be made at a mutually agreeable place
and time, but not to exceed twenty (20) days from thisdate. Except as provided herein, the motion

to compel is otherwise DENIED.

DONE this_ 25" day of July, 2000.

/s
T. MICHAEL PUTNAM
CHIEF MAGISTRATE JUDGE
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